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the Penn Central test (the size of the "parcel as a whole" is needed to
determine the economic impact on the plaintiff).
Thus, the court denied the United States' second motion for
summary judgment because genuine issues of material facts existed as
to (1) whether or not a sufficient nexus existed between Brace's land
and interstate water; and (2) the size of the "parcel as a whole" for
purposes of the Penn Central test. In denying the motion, the court
ordered both parties to file a joint status report within forty-five days
that would include "precise information regarding the size of the
parcel as a whole, and location of the parcel in relationship to any
ditch, canal, or channel that could lead to an interstate water. The
court then urged the parties to try settling this matter.
David M.Jacob
UNITED STATES DISTRICT COURTS
Altamaha Riverkeepers v. City of Cochran, 162 F. Supp. 2d 1368 (M.
D. Ga. 2001) (holding Altamaha Riverkeeper, a non-profit
environmental organization, had Article III standing to sue the City of
Cochran for multiple NPDES violations; the citizen suit was not barred
by actions taken by the Environmental Protection Division against the
City in response to such permit violations).
Altamaha Riverkeeper ("ARK") is a non-profit organization formed
to protect and maintain the habitat, water quality, and flow of the
Altamaha River. The City of Cochran ("City") obtained a National
Pollutant Discharge Elimination System ("NPDES") permit from the
Georgia Department of Natural Resources, Environmental Protection
Division ("EPD"). The permit would allow the City to operate a
wastewater facility that discharged treated wastewater into Jordan
Creek, a tributary of the Ocmulgee River located in the Altamaha
River Basin. ARK brought this citizen suit under the Clean Water Act
("CWA"), which requires that all "point sources" obtain an NPDES
permit and operate in conformity therewith. Through delegation by
the Environmental Protection Agency ("EPA"), the EPD issues and
enforces all NPDES permits in Georgia.
ARK alleged the City violated its NPDES permit on numerous
occasions spanning from July 1995 to April 2001. ARK based its
argument on Discharge Monitoring Reports the City submitted to the
EPD, which revealed violations of the discharge limits allowed under
the City's NPDES permit. The City asserted ARK's individual members
lack Article III standing to bring this suit. The City further contended
since the EPD was currently enforcing the City's NPDES permit, the
citizen suit was "duplicative" and "intrusive," and, thus, ARK was
barred from bringing this suit.
The court emphasized individual members of an organization
must have standing to sue in their own right and the interest at issue
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must be related to the organization's purpose in order for an
organization to have standing to bring suit on behalf of its members.
Furthermore, individual members have standing if they can show: (1)
they have suffered an injury in fact; (2) the injury is traceable to the
defendant; and (3) a favorable decision is likely to redress the injury.
Applying this test to the current case, the court concluded ARK
had standing to bring this citizen suit against the City. In reaching its
conclusion, the court relied on the affidavits of ARK members who
testified they all used the area in question, and their recreational use
and aesthetic enjoyment dramatically decreased because of the
wastewater facility's discharges. In response to the City's argument
that another NPDES permittee was directly responsible for the
pollution in Jordan Creek and Ocmulgee River, the court recognized
that for standing purposes, it is not necessary for the moving party to
identify which polluter caused the specific harm. With respect to
redressability, the court pointed out that the focus must be on the
injury to ARK and its members, and not on the injury to the
environment. In other words, the court's remedy must insure the
City's compliance with its NPDES permit so ARK members and others
can use and enjoy the Jordan Creek and Ocmulgee River without fear
of pollution. The redressability component required for standing does
not require that the Court's remedy restock the fish population. The
Court concluded that ARK presented sufficient evidence to establish
Article III standing to bring this citizen suit against the City for
violating its NPDES permit.
The City also contended the CWA barred the present citizen suit
since the EPD formally sought action against the City for its NPDES
violations. The court rejected this argument pointing out that, even if
the EPD had taken action before ARK filed its suit, since ARK filed its
Complaint more than sixty days after giving notice of their intent to
sue but within 120 days of giving notice, ARK complied with the
procedures setout in the CWA for bringing a private citizen suit against
a permit violator.
In summary, the court held ARK and its members had Article III
standing to proceed with their suit against the City for violations of its
NPDES permit. The court further held that under the CWA, EPA or
EPD formal action does not bar citizen suits as long as the citizens give
sixty days' notice of their intent to sue and file their suit within 120
days of the date in which they gave notice. Finding sufficient evidence
of ninety-seven NPDES permit violations by the City from July 1995 to
April 2001, the court granted ARK's Motion for Partial Summary
Judgment.
Lucia Padilla

